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CERTAIN CHANGES TO BANKRUPTCY CODE PROPOSED BY ABI CoMMISsION®

CURRENT LAW/PRACTICE

PRoOPOSED CHANGES

“chill bidding.”

SALE | SSUES
Quick Section 363 Sales Debtor may propose a sale of substantially all of assets | Prohibit sales of substantially all assets within 60 days after the case
within 60 days. commences unless thereis a high likelihood of significant loss of
value.
Credit Bidding Fisker: Arguably limits amount of credit bid if it would | Overrule Fisker by statute, and allow secured creditors to bid the full

amount of their secured claims irrespective of whether the credit bid
may “chill bidding.”

Review of Non-Ordinary
Course Transactions

Business judgment standard, a deferential review that
focuses primarily on the decision-making process of the
debtors.

Enhanced or intermediate business judgment standard, in which
Bankruptcy Courts review not only the decision-making process of
the debtors but also the reasonableness of their business judgment.

Creditor Protectionsin Section
363 Sales

Currently there is no equivalent to Section 1129 (plan
confirmation requirements) governing Section 363
sales.

Structured dismissals are possible.

New provision mirroring certain aspects of Section 1129 should be
added to incorporate protections similar to those afforded in the plan
process, such as:

Section 363 sale has to comply with &l provisions of the
Bankruptcy Code.

Proponent of a sale has to comply with the provisions of the
Bankruptcy Code and the sale hasto be proposed in good faith.

Payments made in connection with a sale, such asfor costs and
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CURRENT LAW/PRACTICE

PROPOSED CHANGES

expenses, would have to be approved by the Bankruptcy Court.

Unless the holder of aclaim agreesto different treatment, the
debtor would have to use or reserve sufficient sale proceeds to
satisfy in full allowed administrative expense claims under
Section 507(a)(2) through the closing.

Section 363 saes must be followed by either a confirmed plan,
conversion, or a“clean” dismissal. No “structured dismissals.”

Sale Free and Clear of
Interests

The Bankruptcy Code does not define “interests’ and
Bankruptcy Courts have interpreted the term to
encompass different things.

“Interests” should include successor liability claims, litigation claims
and discrimination claims, but not successor liability under federal
labor law (conflicts with Ormet), environmental liabilities that run
with the land and land use restrictions.

Reconsideration of Sale Orders

Bankruptcy Courts have applied different standardsto
motions to reconsider Section 363 sales, and have
permitted reconsideration for the sole reason that the
sale could have been at a higher price.

Bankruptcy Court should reconsider a non-ordinary course transaction
only if it finds extraordinary circumstances or material procedural
impediments to the sale process (higher value would not qualify).

PLAN | SSUES

Classification

A class of creditors only accepts a plan if holders of at
least one half in number of claims (the “ numerosity
reguirement”), holding at least 2/3 in dollar amount of
claims, vote in favor of the plan.

Replace numerosity requirement with a* one creditor, one vote”
concept. Class acceptance requires acceptance by amajority in
number of creditors as opposed to number of claims. Affiliated
entities under common investment management treated asa single
creditor for voting.
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CURRENT LAW/PRACTICE

PROPOSED CHANGES

Gifting

Senior creditors may “gift” aportion of their plan
recovery to lower priority creditors not otherwise
entitled to recovery.

Prohibit gifting between classes.

Cramdown Interest Rate

Plan can be confirmed over a secured creditor’s
objection if it retains liens on collateral and receives
deferred cash payments having a present value equal to
the allowed secured claim as of the plan effective date.
Bankruptcy Courts differ on the appropriate discount
rate to be applied in calculating the present val ue.

Reject Till formula (risk free rate plus 1-3%) and adopt a market-
oriented approach to determine cram down interest rate, including
consideration of the cost of capital for similar debt issued to
comparable companies, the size and creditworthiness of the debtor,
and the nature and condition of the collateral.

Vauation

Absolute priority rule requires that senior classes of
creditors be paid in full before any junior class of
creditors receives a distribution.

Develop aframework for adjusting the absolute priority rule to
minimize valuation fights.

Senior creditors receive distributions based upon “reorganization
value’ (value at confirmation) while immediately junior class receives
“redemption option value” (potential value of company at alater
date).

Permit cramdown over a senior classif the plan’s deviation from
absolute priority rule is solely to distribute redemption option value to
the immediately junior class.
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CURRENT LAW/PRACTICE

PROPOSED CHANGES

DIP FINANCING | SSUES

deadlines to perform certain tasks.

Roll-Ups Debtors can obtain DIP financing from existing lenders | Only allow roll-ups by alender: (i) that is unaffiliated with the
that pays down prepetition debt with proceeds of prepetition lenders, or (ii) contributes substantial new money/credit.
postpetition facility (i.e. convert prepetition debt to
postpetition debt, that must be paid in full).

Milestones DIP financing commonly contains milestones or Restrict DIP financing that imposes case milestones within the first 60

days of the case.

Liens on Avoidance Actions

DIP financing orders often provide prepetition lenders
with adequate protection liens on, and/or superpriority
claims with respect to, avoidance actions.

Prohibit liens on avoidance actions, except to provide adequate
protection to a secured creditor.

Surcharge

Section 506(c) provides for recovery of reasonable and
necessary costs and expenses of preserving or disposing
of asecured creditor’s collateral by paying such costs
and expenses from proceeds.

Prohibit surcharge waivers.

Junior Creditor DIP Financing

A relatively common provision found in intercreditor
agreements precludes a prepetition junior secured
creditor from offering DIP financing without the
consent of the senior secured lender.

Allow junior creditor to provide postpetition financing
notwithstanding an intercreditor restriction, if: (a) the financing does
not prime the senior lender, and (b) the Bankruptcy Court approves
thefacility.
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Analysis
Asof: Feb 23, 2015

Inre: ORMET CORPORATION, et al., Debtors.

Chapter 11, Case No. 13-10334 (MFW)

UNITED STATESBANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE

2014 Bankr. LEXIS 3071; 59 Bankr. Ct. Dec. 216

July 17, 2014, Decided

CASE SUMMARY:

OVERVIEW: HOLDINGS: [1]-Where a pension trust
objected to the sale of a debtor's smelter and related
assets to a buyer free and clear of any successor liability
claim of the trust for under-funding of the pension plan,
the sale was approved under 11 U.SC.S § 363(f) because
the Congressional policy favoring multi-employer
pension plans expressed in the Employee Retirement
Income Security Act of 1974, 29 U.SC.S §8 1001-1461,
and the Multiemployer Pension Plan Amendments Act of
1980, 29 U.SC.S 8§ 1381-1461, did not trump the
express provisions of the Bankruptcy Code permitting the
sde of the debtor's assets free and clear of the trust's
successor liability claim; [2]-There was ample cause to
waive the stay requirements of Fed. R. Bankr. P. 6004(h)
and 6006(d) to allow the parties to close immediately
because, inter alia, the debtors had already had one failed
sale of their assets.

OUTCOME: Objection overruled; sale approved.

L exisNexis(R) Headnotes

Bankruptcy Law > Case Administration >
Administrative Powers > Estate Property Lease, Sale &
Use > Sales Free of Interests & Liens

[HN1] 11 U.SC.S § 363(f) adlows a debtor to sell
property under this section free and clear of any interest
in such property of an entity other than the estate. 11
U.SC.S §363(f).

Bankruptcy Law > Case Administration >
Administrative Powers > Estate Property Lease, Sale &
Use > Sales Free of Interests & Liens

Pensions & Benefits Law > Multiemployer Plans >
General Overview

Labor & Employment Law > Discrimination > Gender
& Sex Discrimination > General Overview

Mergers & Acquisitions Law > Liabilities & Rights of
Successors > Successor Liability Doctrine

[HN2] Although Congress has expressed a strong policy
in favor of protecting multi-employer pension plans, it
has also articulated a strong policy in favor of preventing
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sex and employment discrimination including the
creation of successor liability for those claims.
Nonetheless, the United States Court of Appeals for the
Third Circuit has held that a sale under 11 U.SC.S § 363
can be free and clear of successor liability claims.

Bankruptcy Law > Case Administration >
Administrative Powers > Estate Property Lease, Sale &
Use > SalesFree of Interests & Liens

Pensions & Benefits Law > Employee Benefit Plans >
General Overview

Mergers & Acquisitions Law > Liabilities & Rights of
Successors > Successor Liability Doctrine

[HN3] Congress has expressed a strong interest in
protecting the medical benefits of coal workers, including
the imposition of successor liability. 26 U.SC.S. 88§
9711(g)(1), 9712(d). Nonetheless, the United States
Court of Appeas for the Fourth Circuit has concluded
that claims for successor liability for those benefits may
also be extinguished by a sale of assets under 11 U.SC.S
§ 363 of the Bankruptcy Code.

Mergers & Acquisitions Law > Liabilities & Rights of
Successors > Successor Liability Doctrine

Bankruptcy Law > Case Administration >
Administrative Powers > Estate Property Lease, Sale &
Use> SalesFree of Interests & Liens

[HN4] Making an exception to the provisions of 11
U.SC.S 8§ 363(f) for successor liability claims would
depress the prices that parties bid for a debtor's assets.
There is an important policy inherent in the Bankruptcy
Code to maximize the value of the debtor's assets for
distribution to creditors in accordance with the priority
scheme in the Code.

Bankruptcy Law > Reorganizations > Plans > General
Overview

[HN5] Regarding a case involving releases of creditors
clams against third parties as part of a plan of
reorganization of the debtor, the United States Court of
Appeals for the Third Circuit has concluded that there is
no provision of the Bankruptcy Code that permits such a
"discharge" of claims against a non-debtor. Nonetheless
the Third Circuit did not hold that releases of third party
claims are per seinvalid in plans of reorganization.

Bankruptcy Law > Case Administration >

Administrative Powers > Executory Contracts &
Unexpired Leases > Assignments

Bankruptcy Law > Case Administration >
Administrative Powers > Executory Contracts &
Unexpired Leases > Procedures

Bankruptcy Law > Case Administration >
Administrative Powers > Estate Property Lease, Sale &
Use > General Overview

[HN6] Fed. R Bankr. P. 6004(h) stays an order
authorizing use, sale or lease of property, other than cash
collateral for fourteen days after entry of the order, unless
the court orders otherwise. Fed. R. Bankr. P. 6004(h).
Similarly, Rule 6006(d) provides that an order
authorizing the trustee to assign an executory contract or
unexpired lease under 11 U.SC.S § 365(f) is stayed until
the expiration of 14 days after the entry of the order,
unless the court orders otherwise. Fed. R. Bankr. P.
6006(d).

Bankruptcy Law > Case Administration >
Administrative Powers > Estate Property Lease, Sale &
Use > General Overview

[HN7] Waiver of a stay has been held appropriate in
cases where immediate closing is required to remedy the
debtors' precarious financial and business position.

COUNSEL: [*1] For Ormet Corporation, Debtor: Dan
Barnowski, DENTON US LLP, Washington, DC; Patrick
D. Burns, Kim Martin Lewis, Dinsmore & Shohl LLP,
Cincinnati, OH; Daniel B. Butz, Erin R Fay, Morris,
Nichols, Arsht & Tunnell, LLP, Wilmington, DE; Robert
J. Dehney, Morris, Nichols, Arsht & Tunndl,
Wilmington, DE; Emma F. Hand, DENTON US 1. LP,
Washington, DC; Tim J. Robinson, DINSMORE &
SHOHL LLP, Columbus, OH.

For United States Trustee, U.S. Trustee: Richard L.
Schepacarter, Office of the United States Trustee, U. S.
Department of Justice, Wilmington, DE.

For Kurtzman Carson Consultants LLC, Claims Agent:
Erin R Fay, Morris, Nichols, Arsht & Tunnell, LLP,
Wilmington, DE; Albert Kass, Kurtzman Carson
Consultants, LLC, El Segundo, CA.

JUDGES:. Mary F. Walrath, United States Bankruptcy
Judge.

OPINION BY: Mary F. Walrath
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OPINION

MEMORANDUM OPINION?

1 This Memorandum Opinion congtitutes the
findings of fact and conclusions of law of the
Court pursuant to Rule 52 of the Federal Rules of
Civil Procedure incorporated by Rule 9014 of the
Federal Rules of Bankruptcy Procedure.

Before the Court is the Objection of the Steelworkers
Pension Trust (the "Trust") to the sale of the Debtors
Hannibal Smelter and related assets to Niagara
Worldwide LLC (the Buyer") free and clear of any
successor liability claim of the Trust. The sale is
supported by [*2] Ormet Corporation and its affiliates
(the "Debtors"), Wayzata Investment Partners LLC (the
"Lender"), and the Official Unsecured Creditors
Committee. For the reasons set forth below, the Court
will overrule the Trust's objection and approve the sale.

I. BACKGROUND

On February 25, 2013, the Debtors filed voluntary
petitions under chapter 11 of the Bankruptcy Code. The
Debtors were a maor producer of aluminum in the
United States and owned an aluminarefinery in Burnside,
Louisiana and an aluminum smelter in Hannibal, Ohio.
As of the Petition Date, the Debtors employed over 1100
employees, the vast magjority of which were represented
by the United Steel, Paper and Forestry, Rubber,
Manufacturing, Energy, Allied Industria and Service
Workers Union (the " Steelworkers Union").

Prior to the Petition Date, the Debtors had engaged
an investment banker and conducted a full marketing
process to sell all their assets as a going concern.
Post-petition, the Debtors continued their sales effort,
obtaining approval of bid procedures and a stalking horse
bidder Smelter Acquisition, LLC ("Smelter"). When no
other bids were received, an Order was entered on June
10, 2013, approving the sale of substantially [*3] all the
Debtors assets to Smelter. There was a condition
precedent to closing on the sale to Smelter, however: that
the Debtors obtain relief from the Public Utilities
Commission of Ohio ("PUCQO") modifying the terms of
their contract for the purchase of electricity from Ohio
Power Company and Columbus Southern Power
Company ("AEP-Ohio").

In a preliminary order entered on July 11, 2013,
PUCO denied immediate emergency relief requested by
the Debtors and scheduled further proceedings to
consider the ultimate relief requested. As a result the
Debtors began the initial process of reducing operations
a their two plants. In its ultimate ruling on October 2,
2013, PUCO provided some relief to the Debtors but not
al the relief required by the Smelter Asset Purchase
Agreement.

As aresult of the PUCO rulings, the sale to Smelter
did not close and the Lender declared the Debtors in
default of the post-petition DIP financing. The Debtors
ceased all production of auminum in Hannibal on
October 7, 2013, but kept the Burnside facility on "hot
idle" status to permit it to be sold as a going concern. On
October 16, 2013, the Debtors filed a Motion for
approval of procedures for the wind down of [*4] the
estates, which has been approved on an interim basis
since then. As part of the wind down, the Debtors
renewed their efforts to sell their assets. On October 26,
2013, the Debtors filed a motion to sell the Burnside
refinery to Almatis, Inc. That sale was approved by Order
dated November 12, 2013, and closed on December 12,
2013. The Debtors also sold their raw material inventory
pursuant to the wind down procedures. Those sales
permitted the repayment in full of the DIP loan.

The efforts to sell the Hannibal facility took much
longer, but by June 9, 2014, the Debtors had obtained a
bid from CCP ORMT Acquisition, LLP (the "Stalking
Horse") at a cash price of $15,250,000. The Court
approved bid procedures on June 19, 2013, and an
auction was held on June 26, 2014, resulting in a final
cash bid of $25,250,000 by the Buyer. The Stalking
Horse was determined to be the back-up bidder at
$25,000,000 (after consideration of its breakup fee).

A hearing to consider approva of the sdle of the
Debtors' Hannibal facility and its related assets to the
Buyer was held on June 30, 2014. The only objection
remaining to that sale was one filed by the Trust, which is
the holder of a claim estimated [*5] at $5 million for
under-funding of the Debtors pension plan. After
considering the testimony and arguments of the parties,
the Court granted the Trust's request to provide additional
briefing on its argument that the Court should not
approve the sale of the assets free of the Trust's potential
successor liability claim against the Buyer. Cognizant of
the Debtors' dwindling cash position and the July 29,
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2014, deadline for closing the sale contained in the Asset
Purchase Agreement with the Buyer, however, the Court
directed briefs be filed by the Debtors and any parties in
support of the sale by July 7 and by the Trust by July 11.

The Debtors and the Lender timely filed their briefs
in support. The Trust did not. Instead, the Trust filed a
Motion seeking an extension until July 17, 2014, to file
its brief.2 That Motion was opposed by the Debtors.
Notwithstanding that request, the Trust filed its
supplemental brief on July 14, 2014. Although it did not
grant the extension request, the Court has considered the
Trust's brief in making its ruling.

2 The motion was, however, listed for hearing on
the next omnibus hearing date in the case (August
28, 2014, at 2:30).

1. JURISDICTION

The Court has [*6] subject matter jurisdiction over
this core proceeding. 28 U.SC. 8§ 1334(b) & 8§
157(b)(2)(M).

[11. DISCUSSION

The objection of the Trust raises two issues. can the
sale to the Buyer under section 363(f)3 be free and clear
of any successor liability claim that the Trust may have
against it and should the Court deny the Debtors' request
of awaiver of the fourteen-day waiting period under Rule
6004(h) and 6006(d) staying finality of any order
approving the sale to permit the Trust to file an appeal
and seek afurther stay.

3 [HN1] Section 363(f) allows a debtor to " sell
property under . . . this section free and clear of
any interest in such property of an entity other
than the estate." 11 U.S.C. 363(f).

A. Sale Free and Clear of Successor Liability

The Debtors and Lender contend that the Court may
enter an order under section 363(f) selling the assets to
the Buyer free and clear of the Trust's asserted successor
liability claim for under-funding of the pension plan. In
re Trans World Airlines, Inc., 322 F.3d 283 (3d Cir.
2003) (affirming sale under § 363 free and clear of
successor liability claims for employment and sex
discrimination); In re Leckie Smokeless Coal Co., 99
F.3d 573 (4th Cir. 1996) (authorizing sale free and clear
of claims for future medical benefits under the Coal

Industry and Retiree Health Benefit Act).

The Trust contends that these cases are
distinguishable because neither considered successor
liability claims [*7] like it has under ERISA and
MPPAA.4 It argues that Congress expressed a strong
public policy in the latter statutes to protect the rights of
employees in multi-employer pension plans from the
withdrawal of employers from those plans which leave
them underfunded. SUPERVALU, Inc. v. Board of
Trustees of Southwestern Pa. and Western Md. Area
Teamsters and Employers Pension Fund, 500 F.3d 334,
336 (3d Cir. 2007). The Trust argues that "to vindicate
[this] important federal statutory policy" Congress
provided for successor liability of any buyer of
substantially all the company's assets if the buyer had
notice of the liability and there was a continuity of
operations between the seller and the buyer. Einhorn v.
M.L. Ruberton Constr. Co., 632 F.3d 89, 99 (3d Cir.
2011).

4 ERISA is the Employee Retirement Income
Security Act of 1974. 29 U.SC. § 1001-1461, et
seg. MPPAA is the Multiemployer Pension Plan
Amendments Act of 1980. 29 U.SC. §
1381-1461.

The Court disagrees with the Trust. [HN2] Although
Congress has expressed a strong policy in favor of
protecting multi-employer pension plans, it has aso
articulated a strong policy in favor of preventing sex and
employment discrimination including the creation of
successor liability for those claims. TWA, 322 F.3d at
292 ("We recognize that the claims of the EEOC and the
Knox-Schillinger class of plaintiffs are based on
congressional  enactments addressing  employment
discrimination and are, therefore, not to be extinguished
absent a compelling justification.") Nonetheless, the
Third [*8] Circuit in TWA held that a sale under section
363 can be free and clear of successor liability claims. Id.

Similarly, [HN3] Congress has expressed a strong
interest in protecting the medical benefits of coal
workers, including the imposition of successor liability.
Leckie, 99 F.3d at 576-77; 26 U.SC. 8§88 9711(g)(1) &
9712(d). Nonetheless, the Fourth Circuit concluded that
claims for successor liability for those benefits may also
be extinguished by a sale of assets under section 363 of
the Code. 1d. at 585.

The Trust contends, nonetheless, that TWA and



Page 5

2014 Bankr. LEXIS 3071, *8; 59 Bankr. Ct. Dec. 216

Leckie are not controlling and that other cases, which
emphasize the importance of ERISA and MPPAA, should
be applied. Einhorn, 632 F.3d at 89; Chicago Truck
Drivers, Helpers & Warehouse Workers Union (Indep.)
Pension Fund v. Tasemkin, Inc., 59 F.3d 48 (7th Cir.
1995); Upholsterers Int'l Union Pension Fund v. Artistic
Furniture of Pontiac, 920 F.2d 1323, 1327 (7th Cir.
1990).

The Court finds the cases cited by the Trust to be
inapplicable. None of them involved a sale of assets free
and clear of all claims under section 363(f). Einhorn, 632
F.3d at 89 (sale of assets outside of bankruptcy);
Tasemkin, 59 F.3d at 50 (transfer of assets to lender
through a foreclosure action after debtor filed chapter 7);
Artistic Furniture, 920 F.2d at 1327 (sale of assets by
foreclosing secured creditor outside of bankruptcy). It is
the express language of section 363(f) that allows the sale
of these assets free and clear of the successor liability
claim of the Trust, something that is not available outside
of bankruptcy.

Rather, the Court finds that the instant case is
controlled by [*9] the Third Circuit's decision in TWA
(and supported by the Fourth Circuit's decision in Leckie)
both of which actually involved sales of debtors assets
free and clear under the express language of section
363(f). Both Courts concluded that section 363(f)
extinguished successor liability claims.

Further, both Courts expressed concern that [HN4]
making an exception to the provisions of section 363(f)
for successor liability claims would depress the prices
that parties bid for a debtor's assets. They noted the
important policy inherent in the Bankruptcy Code to
maximize the value of the debtor's assets for distribution
to creditors in accordance with the priority scheme in the
Code. TWA, 322 F.3d at 293 (noting that without the
protection afforded by § 363 the buyer may have offered
a lower price, particularly since the EEOC claims were
not even estimated); Leckie, 99 F.3d at 586-87 (noting
that the Coal Act obligations were more than three times
the purchase price and without the protections of § 363,
the sale as a going concern would likely not have
occurred resulting in a piecemeal sale of assets generating
far fewer funds for creditors).

That concern is present in this case as well. The
Debtors were unable to obtain any bids for their assets
that did not include the protections of section 363(f)
including [*10] the sale of those assets free and clear of

any successor liability claim held by the Trust.> Although
the Trust contends that the bidders could have bid less if
the successor liability clam were retained, the Court
believes that is not practical. First, the Trust's claim,
though estimated at $5 million, has not been determined.
The very uncertainty of that potential exposure could
result in bids which are discounted substantially more
than the Trust's estimate.

5 Inits argument for enforcement of Rule 6004,
the Trust posits that even if the sdle to Niagara
does not close by the July 29 deadline, the
Debtors could sell to the back-up bidder.
However, even the back-up bidder required that
the sale be free of any successor liability. (D.I.
1270 at Ex.B, 110 & X.)

In addition, as noted by the Third Circuit in TWA,
accepting the Trust's position would result in the Trust's
clam recelving more than other general unsecured
claims, in violation of the Code's priority scheme. 322
F.3d at 292. Therefore, the Court concludes that the
Congressional policy favoring multi-employer pension
plans expressed in ERISA and MPPAA does not trump
the express provisions of the Bankruptcy Code permitting
the sale of the Debtor's assets [*11] free and clear of the
Trust's successor liability claim.

The Trust argues, however, that the involuntary
"release” of its successor liability claim is prohibited by
the Third Circuit's decision in Gillman v. Cont'l Airlines
(Inre Cont'l Airlines), 203 F.3d 203 (3d Cir. 2000). The
Continental Airlines case is easily distinguishable,
however. [HN5] That case involved releases of creditors
clams against third parties as pat of a plan of
reorganization of the debtor. The Third Circuit in
Continental Airlines concluded that there was no
provision of the Bankruptcy Code that permitted such a
"discharge” of claims against a non-debtor. Id. at 211.6

6 Nonetheless the Court did not hold that
releases of third party claims are per se invalid in
plans of reorganization. 203 F.3d at 213-14.

Additionadly, the Continental Airlines did not
involve a sale of assets to a non-insider buyer under
section 363(f) but rather the confirmation of a plan of
reorganization. It is the express provisions of section
363(f) which allow the sale of the Debtors' assets free and
clear of any claims, including successor liability claims
asthe Third Circuit specifically held in TWA.
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B. Waiver of Rule 6004

[HN6] Rule 6004(h) stays "an order authorizing use,
sale or lease of property, other than cash collateral” for
fourteen days after entry of the order, unless the Court
orders otherwise. [*12] Fed. R Bankr. P. 6004(h).
Similarly, Rule 6006(d) provides that an “order
authorizing the trustee to assign an executory contract or
unexpired lease under § 365(f) is stayed until the
expiration of 14 days after the entry of the order, unless
the court orders otherwise." Fed. R. Bankr. P. 6006(d).

The Debtors request that the Court waive these Rules
because the Buyer requires the closing to occur on or
before July 29, 2014. The Trust argues that a waiver of
the stay is not appropriate because the parties to the sale
can change the closing date, and if the Buyer does not
close the sale, the Debtors can sell to the back-up bidder,
the Stalking Horse.

[HN7] Waiver of a stay has been held appropriate in
cases where, as here, "immediate closing is required to
remedy the Debtors precarious financial and business
position." In re Decora Indus., Inc., 00-4459 JJF, 2002
U.S Dist. LEXIS 27031, 2002 WL 32332749 (D. Del.
May 20, 2002); In re Los Angeles Dodgers LLC, 468 B.R.
652, 662 (Bankr. D. Del. 2011) (waiving the Rule
6004(h) stay because the debtors were "operating within
asmall time frame").

In this case, the Debtors have aready had one failed
sale of their assets early in this case. It was only after
extensive marketing efforts were renewed that the
Debtors were able to find additional bidders and hold an
auction for the sale of these assets. In the interim, the
Debtors defaulted on their DIP loan and were required
[*13] to idle their plants. Delay will not make the
situation any better. Accordingly, the Court finds that
there is ample cause to waive the stay requirements of
Rules 6004(h) and 6006(d) to allow the parties to close
immediately.

IV.CONCLUSION

For the foregoing reasons, the Court will overrule the
objection of the Trust to the sale of the Debtors' Hannibal
assets to the Buyer.

An appropriate Order is attached.

Dated: July 17, 2014

BY THE COURT:

/sl Mary F. Walrath

Mary F. Walrath

United States Bankruptcy Judge
ORDER

AND NOW, this 17th day of JULY, 2014, upon
consideration of the supplemental briefing filed by Ormet
Corporation and its affiliates (the "Debtors'), Wayzata
Investment Partners LLC (the "Lender"), and the
Steelworkers Pension Trust (the "Trust"), it is hereby

ORDERED that the objection of the Trust to the sale
of the Debtors Hannibal Smelter and related assets to
Niagara Worldwide LLC free and clear of any successor
liability claim the Trust may have and to the waiver of
Rule 6004(h) and 6006(d) is OVERRULED; and it is
further

ORDERED that the Debtors shall file and submit to
Chambers a form of order approving the sale to Niagara
Worldwide, LLC, and in the event that sale does not
close, the sale to the back-up bidder, CCP [*14] ORMT
Acquisition, LLC.

BY THE COURT:
/sl Mary F. Walrath
Mary F. Walrath

United States Bankruptcy Court
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In Re: CRUMBSBAKE SHOP, INC., et al., Debtor s-in-Possession.

Chapter 11, Case No. 14-24287

UNITED STATESBANKRUPTCY COURT FOR THE DISTRICT OF NEW
JERSEY

522 B.R. 766; 2014 Bankr. LEXI S 4568; 60 Bankr. Ct. Dec. 92

October 31, 2014, Decided

CASE SUMMARY:

OVERVIEW: HOLDINGS: [1]-Trademark licensees to
rejected intellectual property licenses could be protected
by 11 U.S.C.S. § 365(n), notwithstanding the omission of
"trademarks® from the Bankruptcy Code definition of
"intellectual property" under 11 U.SC.S § 101(35A);
[2]-The sale at issue here under 11 U.SC.S. § 363(f) did
not extinguish the rights afforded to licensees by § 365(n)
because the licensees did not consent to the sale; [3]-To
the extent that the licensees' rights under § 365(n) were
not vaporized by the sale, the licensees were entitled to
elect to continue using the intellectual property granted
under their respective License Agreements, for the
duration of their terms. Royalties generated as a result of
this use were payable to debtors, because the agreements
themselves had not been assumed, assigned or rejected,
and thus continued to be debtors' property.

OUTCOME: Motion denied.

L exisNexis(R) Headnotes

Bankruptcy Law > Case Administration >
Administrative Powers > Executory Contracts &
Unexpired Leases > Rejections
[HN1] See 11 U.SC.S 8§ 365(n).

Bankruptcy Law > Case Administration >
Administrative Powers > Executory Contracts &
Unexpired Leases > Rejections

[HN2] Through 11 U.SC.S 8 365(n), Congress sought to
make clear that the rights of an intellectual property
licensee to use the licensed property cannot be
unilaterally cut off as a result of the rejection of the
license pursuant to § 365 in the event of the licensor's
bankruptcy. Congress professed that courts allowing the
use of § 365 to strip intellectual property licensees of
their rights threaten an end to the system of licensing of
intellectual property that has evolved over many years to
the mutual benefit of both the licensor and the licensee
and to the country's indirect benefits. In response to this
problem, Congress provided that when a debtor-licensor
rejects an intellectual property license, the licensee is
permitted to make an election under § 365(n). If the
licensee chooses to retain its rights, the licensor is not
bound by any continuing obligations under § 365(n).
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Bankruptcy Law > Case Administration >
Administrative Powers > Executory Contracts &
Unexpired Leases > Rejections

[HN3] In the event that a bankrupt licensor rejects an
intellectual property license, 11 U.SC.S § 365(n) alows
a licensee to retain its licensed rights-along with its
duties-absent any obligations owed by the
debtor-licensor. By way of anaogy, when a
debtor-licensor rejects a software license, § 365(n) would
not require the licensor to provide continuing updates or
maintenance to the licensee.

Bankruptcy Law > Case Administration >
Administrative Powers > Executory Contracts &
Unexpired Leases > Rejections

[HN4] While 11 U.SC.S § 365(n) applies to intellectual
property licenses, the definition of "intellectual property”
is not found within that section of the Bankruptcy Code;
rather, the definition is found in 11 U.SC.S 8§ 101(35A).
Therein, Congress failed to include explicitly trademarks.

Bankruptcy Law > Case Administration >
Administrative Powers > Executory Contracts &
Unexpired Leases > Rejections

[HN5] Under the Bankruptcy Code, the definition of
"intellectual property" reads as follows. (A) trade secret;
(B) invention, process, design, or plant protected under
title 35; (C) patent application; (D) plant variety; (E)
work of authorship protected under title 17; or (F) mask
work protected under chapter 9 of title 17; to the extent
protected by applicable nonbankruptcy law. 11 U.SC.S. §
101(35A).

Bankruptcy Law > Case Administration >
Administrative Powers > Executory Contracts &
Unexpired Leases > Rejections
[HN6] For purposes of 11 U.SC.S. § 365(n), reasoning
by negative inference is improper in the context of the
rejection of trademark licenses.

Bankruptcy Law > Case Administration >
Administrative Powers > Executory Contracts &
Unexpired Leases > Rejections

[HN7] Congress intended the bankruptcy courts to
exercise their equitable powers to decide, on a case by
case basis, whether trademark licensees may retain the
rights listed under 11 U.S.C.S. § 365(n). Courts may use

§ 365 to free a bankrupt trademark licensor from
burdensome duties that hinder its reorganization. They
should not use it to let a licensor take back trademark
rights it bargained away. This makes bankruptcy more a
sword than a shield, putting debtor-licensors in a catbird
seat they often do not deserve.

Bankruptcy Law > Case Administration >
Administrative Powers > Executory Contracts &
Unexpired Leases > Rejections

[HN8] Bankruptcy estates, whether reorganizing or
liquidating, benefit already from the ability to assume or
reject executory agreements. There is no reason to
augment such benefits at the expense of third parties and
a licensing system which Congress sought to protect by
means of preserving certain rights under 11 U.SC.S §
365(n). Indeed, in sale cases, which currently dominate
the retail Chapter 11 landscape, monetary recoveries
primarily benefit the pre-petition and post-petition
lenders and administrative claimants.  Minimal
distributions to general unsecured creditors are the norm.
It is questionable that Congress intended to sacrifice the
rights of licensees for the benefit of the lending
community. Rather, Congress envisaged the Bankruptcy
Courts as exercising discretion and equity on a case by
case basis.

Bankruptcy Law > Case Administration >
Administrative Powers > Executory Contracts &
Unexpired Leases > Rejections

Bankruptcy Law > Case Administration >
Administrative Powers > Estate Property Lease, Sale &
Use > SalesFreeof Interests & Liens

[HN9] In the absence of consent, asale under 11 U.SC.S
§ 363(f) does not trump the rights granted to licensees by
11 U.SC.S § 365(n).

Bankruptcy Law > Case Administration >
Administrative Powers > Estate Property Lease, Sale &
Use > Sales Free of Interests & Liens

Bankruptcy Law > Case Administration >
Administrative Powers > Executory Contracts &
Unexpired Leases > Rejections

[HN2Q] In the absence of consent, nothing in 11 U.SC.S
§ 363(f) trumps, supersedes, or otherwise overrides the
rights granted to licensees under 11 U.SC.S. § 365(n).
This conclusion is based on two factors. the principle of
statutory construction that the specific governs the
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general; and the legidative history of § 365.

Governments > Legidlation > I nterpretation

[HN11] It is well established that the appropriate way to
construe a statute is to conclude that the specific governs
over the general. An accepted principle of statutory
construction is that the specific prevails over the general.
When there is potential for conflict, specific provisions
should prevail over the more general.

Bankruptcy Law > Case Administration >
Administrative Powers > Executory Contracts &
Unexpired Leases > Rejections

Governments > Legidlation > I nterpretation

[HN12] 11 U.SC.S 8§ 365(h) is specific, as it grants a
particular set of clearly stated rights to lessees of rejected
leases. That is, Congress specifically gave lessees the
option to remain in possession after a lease regjection. If
the court were to allow a 11 U.SC.S § 363(f) sale free
and clear of the lessee's interest, the application of §
365(h) as it relates to non-debtor lessees would be
nugatory. Indeed, it would make little sense to permit a
general provision, such as 8 363(f), to override § 365's
purpose. The Code is not intended to be read in a
vacuum.

Bankruptcy Law > Case Administration >
Administrative Powers > Executory Contracts &
Unexpired Leases > Rejections

Governments > Legidation > I nterpretation

[HN13] Like 11 U.SC.S § 365(h), 11 U.SC.S § 365(n)
is specific in granting certain rights to licensees of
rejected intellectual property licenses. The specific
language in § 365(n) should not be overcome by the
broad text of 11 U.SC.S § 363(f). Accordingly, the
general provision of § 363(f) does not wipe away the
rights granted to licensees by § 365(n). The recognition
of § 365 is more compelling and should rule the day.

Bankruptcy Law > Case Administration >
Administrative Powers > Executory Contracts &
Unexpired Leases > Rejections

[HN14] The legidative history of 11 U.SC.S § § 365(h)
evinces that Congress had the desire to protect the rights
of tenants. This section clarifies 11 U.SC.S § 365 to
mandate that lessees cannot have their rights stripped
away if a debtor regjects its obligation as a lessor in

bankruptcy.
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OPINION BY: Michael B. Kaplan

OPINION

MEMORANDUM DECISION
INTRODUCTION

This matter comes before the Court on the motion of
Lemonis Fischer Acquisition Company, LLC ("LFAC")
for an order in aid of the Court's prior order ("Sale
Order"), dated August 27, 2014, which, inter alia,
authorized and approved the sale of substantially all of
the Debtors assets free and clear of liens, claims,
encumbrances, and interests [*2] to LFAC. The issues
now facing the Court are:

I. Whether trademark licensees to
rejected intellectual property licenses fall
under the protective scope of 11 U.SC. §
365(n), notwithstanding that "trademarks"
are not explicitly included in the
Bankruptcy Code definition  of
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"intellectual property”;

[I. Whether a sale of Debtors' assets
pursuant to 11 U.SC. 88 363(b) and (f)
trumps and extinguishes the rights of third
party licensees under § 365(n); and

[11. To the extent there are continuing
obligations under the license agreements,
which party is entitled to the collection of
royalties generated as a result of third
party licensees use of licensed intellectual

property.

JURISDICTION

The Court has jurisdiction over this contested matter
under 28 U.S.C. 88 1334(a) and 157(a) and the Standing
Order of the United States District Court dated July 10,
1984, as amended October 17, 2013, referring all
bankruptcy cases to the bankruptcy court. This matter isa
core proceeding within the meaning of 28 U.SC. §
157(b)(2)(A), (B), (M), and (O). Venue is proper in this
court under 28 U.SC. § 1408. The court issues the
following findings of fact and conclusions of law
pursuant to Fed. R. Bankr. P. 7052.1

1 To the extent that any of the findings of fact
might constitute conclusions of law, they are
adopted as such. Conversely, to the extent that
[*3] any conclusions of law constitute findings of
fact, they are adopted as such.

BACKGROUND

Crumbs Bake Shop, Inc., et. al., the within debtors
and debtors-in-possession (collectively, the "Debtors')
speciaized in the retail sales of cupcakes, baked goods,
and beverages. Debtors sold their products through retail
stores, an e-commerce division, catering services, and
wholesale distribution business. In addition, Debtors
entered into licensing agreements with third parties,
which allowed such parties to utilize the Crumbs
trademark and trade secrets, and sell products under the
Crumbs brand. To maximize licensing revenues, Debtors
entered into a Representation Agreement with Brand?2
Squared Licensing ("BSL"). Under the Representation
Agreement, BSL agreed to provide certain services to
Debtors, including the provision of brand licensing

services related to license agreements. On Debtors
behalf, BSL  procured agreements ("License
Agreements') with the following licensees for use of
Debtors' trademark and trade secrets. Coastal Foods
Baking, LLC; Pelican Bay LTD; White Coffee Company;
Uncle Harry's, Inc.; Mystic Apparel, LLC; and POP!
Gourmet (collectively, the "Licensees").

Given severe liquidity [*4] constraints, limited
available cash, and to avoid incurring liabilities they
could not pay, Debtors ceased operations on July 7, 2014.
Thereafter, on July 11, 2014 ("Petition Date"), Debtors
filed voluntary petitions for relief pursuant to Chapter 11
of the United States Code ("Bankruptcy Code"). Since
the Petition Date, Debtors have managed their businesses
as debtors-in-possession pursuant to 88 1107 and 1108 of
the Bankruptcy Code.

On the Petition Date, Debtors entered into a credit
bid Asset Purchase Agreement ("APA") with LFAC for
the sale of substantially all of Debtors' assets. On July 14,
2014, Debtors filed a motion ("Sale Motion") seeking,
inter alia, Court approva of the APA, certain bidding
procedures, and authorizing Debtors to sell substantially
al their assets free and clear of liens, claims,
encumbrances, and interests. Attached to the Sale Motion
was a Proposed Order ("Proposed Order") for the sale of
Debtors' assets to LFAC. On July 25, 2014, the Court
entered an Order approving certain bidding procedures
which contemplated an auction process. Debtors did not
receive any higher or better offers other than the stalking
horse bid from LFAC. On August 27, 2014, this Court
entered the Sale Order, approving [*5] the sde of
substantially all of Debtors' assets free and clear of liens,
claims, encumbrances, and intereststo LFAC.

On August 28, 2014, the day following approval of
the sale, Debtors filed a motion ("Rejection Motion™) to
reject certain executory contracts and unexpired leases,
including the License Agreements held with the
aforementioned Licensees. Shortly thereafter, a response
was filed by BSL asserting that Licensees could elect,
under 8 365(n), to retain their rights under their
respective License Agreements. BSL also sought
entitlement to royalties in the event Licensees elected to
continue using the licensed intellectual property. On
September 19, 2014, Debtors withdrew the Rejection
Motion only to the extent that it related to the License
Agreements with Licensees. This Court entered an order
on October 1, 2014 authorizing the rejection of a number
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of executory contracts, unexpired leases and licenses, but
excluding those involving Licensees. At this juncture, the
parties seek a determination of the effect of the Sale
Order on their respective rights.

DISCUSSION

(1) Trademark licensees to rejected intellectual property
licenses fall under the protective scope of 11 U.S.C. §
365(n), notwithstanding [*6] that " trademarks' are not
explicitly included in the Bankruptcy Code definition of
"intellectual property.”

Prior to the enactment of 11 U.SC. § 365(n), the
Fourth Circuit issued a decision in Lubrizol Enterprises,
Inc. v. Richmond Metal Finishers, Inc., 756 F.2d 1043
(4th Cir. 1985), in which a debtor-licensor moved to
reject the intellectual property license it had granted to a
particular licensee. The court permitted the rejection
under § 365, and held that the rejection of an intellectual
property license deprives the licensee of the rights
previously granted under the licensing agreement. Id. at
1048. The court stated that the rejection congtituted a
breach and, as such, the licensee would be entitled to
monetary damages under § 365(g). However, the Fourth
Circuit maintained that the licensee could not retain its
contractual rights, and thus the licensee was stripped of
the rights it previoudy held under the licensing
agreement. Id. The decision in Lubrizol caused concern
that "any patent or trademark licensor could go into
Chapter 11 and invalidate a license perfectly valid under
contract law." In re Exide Technologies, 607 F.3d 957,
965 (3d Cir. 2010) (Ambro, J., concurring) (citation
omitted). This Court is not persuaded by the decision in
Lubrizol and is not alone in finding that its reasoning has
been discredited. See Sunbeam Products, Inc. v. Chicago
Am. Mfg., LLC, 686 F.3d 372, 377-78 (7th Cir. 2012)
("Scholars uniformly criticize Lubrizol [*7] , concluding
that it confuses rejection with the use of an avoiding
power.").

Three years after Lubrizol, Congress enacted 11
U.S.C. § 365(n). The relevant portion of § 365(n) reads as
follows:

[HN1] (1) If the trustee rejects an
executory contract under which the debtor
is a licensor of a right to intellectual
property, the licensee under such contract
may elect--

(A) to treat such contract
as terminated by such
rejection if such rejection
by the trustee amounts to
such a breach as would
entitle the licensee to treat
such contract as terminated
by virtue of its own terms,
applicable  nonbankruptcy
law, or an agreement made
by the licensee with another
entity; or

(B) to retain its rights
(including the right to
enforce any exclusivity
provision of such contract,
but excluding any other
right under applicable
nonbankruptcy law  to
specific  performance of
such contract) under such
contract and under any
agreement  supplementary
to such contract, to such
intellectual property ..., as
such rights existed
immediately before the
case commenced for--

(i) the
duration of
such
contract; and

(i) any
period  for
which such
contract may
be extended
by the
licensee as
of right
under
applicable
nonbankruptcy
law.

Page 5



Page 6
522 B.R. 766; 2014 Bankr. LEXIS 4568, *7;
60 Bankr. Ct. Dec. 92

(2) If the licensee elects [*8] toretain
its rights, as described in paragraph (1)(B)
of this subsection, under such contract--

11 U.SC. § 365(n). [HN2] "Through this provision,
Congress sought 'to make clear that the rights of an

(A) the trustee shall allow
the licensee to exercise
such rights;

(B) the licensee shall
make all royalty payments
due under such contract for
the duration of such
contract and for any period
described in  paragraph
(2)(B) of this subsection for
which the licensee extends
such contract; and

(C) the licensee shal
be deemed to waive--

(i) any
right of
setoff it may
have  with
respect to
such
contract
under  this
title or
applicable
nonbankruptcy
law; and

(ii) any
claim
allowable
under
section
503(b) of
this title
arising from
the
performance
of such
contract.

intellectual property licensee to use the licensed property
cannot be unilaterally cut off asaresult of the rejection of
the license pursuant to Section 365 in the event of the
licensor's bankruptcy." In re Exide Technologies, 607
F.3d at 965 (quoting S. Rep. No. 100-505, at 1 (1988)).
Congress professed that courts allowing the use of § 365
to strip intellectual property licensees of their rights
"threaten an end to the system of licensing of intellectual
property . . . that has evolved over many years to the
mutual benefit of both the licensor and the licensee [*9]
and to the country's indirect benefits” S. Rep. No.
100-505, at 3 (1988). In response to this problem,
Congress provided that when a debtor-licensor rejects an
intellectual property license, the licensee is permitted to
make an election under § 365(n). If the licensee chooses
to retain its rights, the licensor is not bound by any
continuing obligations under § 365(n).2

2 [HN3] "[I]n the event that a bankrupt licensor
rejects an intellectual property license, § 365(n)
allows alicenseeto retain its licensed rights-along
with its duties-absent any obligations owed by
the debtor-licensor." In re Exide Technologies,
607 F.3d at 966 (emphasis added). By way of
analogy, when a debtor-licensor rejects a software
license, § 365(n) would not require the licensor to
provide continuing updates or maintenance to the
licensee.

[HN4] While & 365(n) applies to intellectua property
licenses, the definition of "intellectual property” is not
found within that section of the Bankruptcy Code; rather,
the definition is found in § 101(35A). Therein, Congress
failed to include explicitly trademarks. [HN5] The
definition of "intellectual property" reads as follows:

(A) trade secret;
(B) invention, process, design, or plant
protected under title 35;
(C) patent application;
(D) plant variety;
(E) work of authorship protected [*10]
under title 17; or
(F) mask work protected under chapter 9
of title 17;
to the extent protected by applicable
nonbankruptcy law.



Page 7

522 B.R. 766; 2014 Bankr. LEXIS 4568, *10;
60 Bankr. Ct. Dec. 92

11 U.SC. § 101(35A). Some courts have reasoned by
negative inference that the omission of trademarks from
the definition of intellectual property indicates that
Congress intended for the decision in Lubrizol to control
when a debtor-licensor rejects a trademark license. See,
e.g., In re Global Holdings, Inc., 290 B.R. 507, 513
(Bankr. Del. 2003) ("[S]ince the Bankruptcy Code does
not include trademarks in its protected class of
intellectual  property, Lubrizol controls and the
Franchisees right to use the trademark stops on
rejection."). LFAC adopts this same line of reasoning in
arguing that, in the event of a rgection, the trademark
Licensees would not be protected by § 365(n).

This Court adopts a position which differs from
LFAC's limited view of § 365(n), and holds that [HN6]
reasoning by negative inference is improper in the
context of the rejection of trademark licenses. As detailed
in his concurring opinion in In re Exide Technologies,
607 F.3d at 966, Judge Ambro affirmed, "I believe such
reasoning is inapt for trademark license rejections.” In
support for this approach, the Court directs its attention to
Congress's explanation in the Senate committee report on
the bill for § 365(n). Therein, Congress stated: [*11]

[T]he bill does not address the rejection
of executory trademark, trade name or
service mark licenses by debtor-licensors.
While such rejection is of concern because
of the interpretation of section 365 by the
Lubrizol court and others, see, e.g., In re
Chipwich, Inc., 54 Bankr. Rep. 427
(Bankr. SD.N.Y. 1985), such contracts
raise issues beyond the scope of this
legislation. In particular, trademark, trade
name and service mark licensing
relationships depend to a large extent on
control of the quality of the products or
services sold by the licensee. Since these
matters could not be addressed without
more extensive study, it was determined to
postpone congressional action in this area
and to allow the development of
equitable treatment of this situation by
bankruptcy courts. . . . Nor does the bill
address or intend any inference to be
drawn concerning the treatment of
executory contracts which are unrelated to
intellectual property.

S. Rep. No. 100-505, at 5 (emphasis added). The Court
shares Judge Ambro's perspective that [HN7] Congress
intended the bankruptcy courts to exercise their equitable
powers to decide, on a case by case basis, whether
trademark licensees may retain the rights listed under §
365(n). Here, the Court finds that it would be inequitable
to strip the [*12] within Licensees of their rights in the
event of a regjection, as those rights had been bargained
away by Debtors.
Courts may use § 365 to free a bankrupt

trademark licensor from burdensome

duties that hinder its reorganization. They

should not . . . use it to let alicensor take

back trademark rights it bargained away.

This makes bankruptcy more a sword than

a shield, putting debtor-licensors in a

catbird seat they often do not deserve.

In re Exide Technologies, 607 F.3d at 967-68. LFAC
argues that such equitable considerations should not
come into play when, as here, Debtors have sold their
assets to a bona fide purchaser. While some courts have
suggested that § 365(n) rights of third parties should
succumb to the interests of maximizing the bankruptcy
estate in liquidation contexts, this Court finds no basis for
such a distinction. [HN8] Bankruptcy estates, whether
reorganizing or liquidating, benefit already from the
ability to assume or reject executory agreements. Thereis
no reason to augment such benefits at the expense of third
parties and a licensing system which Congress sought to
protect by means of preserving certain rights under §
365(n). Indeed, in sale cases, which currently dominate
the retail Chapter 11 landscape, monetary recoveries
primarily [*13] benefit the pre-petition and post-petition
lenders and administrative claimants.  Minimal
distributions to general unsecured creditors are the norm.
It is questionable that Congress intended to sacrifice the
rights of licensees for the benefit of the lending
community. Rather, as noted by Judge Ambro, Congress
envisaged the Bankruptcy Courts as exercising discretion
and equity on a case by case basis.

Finally, LFAC submits that, in the event Licensees
were to make an election under § 363(n) to continue
using the trademarks, LFAC would be placed in a
licensor-licensee arrangement that it never intended to
assume. Yet, LFAC or any other purchaser, has come into
this transaction with eyes wide-open, after engaging in
due diligence, and can adjust their purchase price to
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account for such existing License Agreements. The Court
does not conclude that Licensees trademark rights should
be vitiated completely to aid in LFAC's recovery under
its credit bid.

Putting equitable considerations aside, the Seventh
Circuit in Sunbeam Products, Inc., supra, iterated that
rejection of a trademark license did not strip away the
licensee's right to use the trademark.3 686 F.3d at 377.
The Seventh Circuit focused on the text of [*14] §
365(g), under which rejection is deemed a breach of
contract, and the unfulfilled obligations of a
debtor-licensor are turned into a damages award.
Sunbeam Products, Inc., 686 F.3d at 377. The Seventh
Circuit noted that "[o]utside of bankruptcy, a licensor's
breach does not terminate a licensee's right to use
intellectual property.” Id. at 376. Moreover, in the rea
estate context "a lessor that enters bankruptcy could not,
by rejecting the lease, end the tenant's right to possession
and thus re-acquire premises that might be rented out for
a higher price. The bankrupt lessor might substitute
damages for an obligation to make repairs, but not
rescind the lease atogether.” Id. at 377. The court
specifically noted that "nothing about this process implies
that any rights of the other contracting party have been
vaporized." Id.

3 While Judge Ambro based his concurring
opinion on the bankruptcy court's equitable
powers, the Seventh Circuit rejected the notion
that equity governs a licensee's rights, and based
its decision on different grounds. Nevertheless,
both approaches yield the same result: that
Lubrizol's holding is not persuasive in the context
of rejected trademark licenses.

LFAC further argues that this result would leave
LFAC with little ability to [*15] control the quality of
products or services, as is notably important in trademark
licensing. However, the Court recognizes that there are
protections in place, outside of bankruptcy, that give rise
to the incentive for Licensees to maintain a certain
standard of quality in using the licensor's trademark.

[A] licensee's sdle of trademarked goods
of a qudity differing from the licensor's
set  standards  constitutes  trademark
infringement and unfair competition. As a
result, "there are aready incentives for
licensees to maintain the licensor's quality

control provisions lest a court find the
licensee liable for infringement. The
licensee is also, in effect, warranting to the
public that its goods are of the same level
of quality that the trademark signifies.
Thus, the mechanism of market forces and
the anti-fraud laws make it highly unlikely
that licensees will abandon the quality
standards to which they originally agreed."

David M. Jenkins, Comment, Licenses, Trademarks, and
Bankruptcy, Oh My: Trademark Licensing and the Perils
of Licensor Bankruptcy, 25 J. Marshal L.Rev. 143,
162-64 (1991) (citations omitted).

The Court is cognizant of a bill recently passed by
the U.S. House of Representatives, which seeks to
include "trademarks' [*16] in the Bankruptcy Code
definition of "intellectual property,” and further seeks to
add language to § 365 which would provide that "in the
case of atrademark . . . the trustee shall not be relieved of
a contractual obligation to monitor and control the quality
of alicensed product or service." Innovation Act of 2013,
H.R. 3309, 113th Cong. § 6(d) (2013). Although not
dispositive to this Court's decision?, the fact that this
legidation is pending suggests that Congress is aware of
the prejudice to trademark licensees from the approach
espoused by LFAC, and is attempting to remedy the
omission of "trademarks' from its definition of
"intellectual property"”.

4 Indeed, severa courts have referred to pending
legislation to aid in rendering a decision. See, e.g.,
In re Braman, No. 02-21332, 2003 Bankr. LEXIS
2243, 2003 WL 25273839, at *4 n.15 (Bankr. D.
Idaho Mar. 31, 2003) ("The Court notes that
pending bankruptcy legislation would remove the
modifier "substantial” from the § 707(b) concept
of abuse . . . ."); Phillips v. Hood River School
Didtrict, No. CV 98-1161-AS, 1999 U.S Dist.
LEXIS 23255, 1999 WL 562682, at *6 (D. Or.
Apr. 22, 1999) (“[T]he court aso notes that
legidation is pending with the Oregon Legislature
that will resolve the precise issues faced by the
court.); Sherman v. Smith, No. 92-6947, 1993 U.S.
App. LEXIS 28095, 1993 WL 433317 at *6 n.2,
(4th Cir. Oct. 27, 1993) ("[I]t may be appropriate
to note that under legislation currently pending in
Congress, 28 U.SC. § 2254(d) would be amended
to make clear that [*17] the State bears the
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burden of persuading the court that constitutional
error was harmless on federal collateral review.").

(1) A sale of Debtors assets pursuant to 11 U.S.C. 8§
363(b) and (f) does not trump nor extinguish the rights
of third party licensees under § 365(n), in the absence
of consent.

Sections 363(b) and (f) of the Bankruptcy Code
permit a debtor-in-possession to make a sale of a debtor's
assets free and clear of any interest in property. LFAC
contends that the sale of Debtors' assets pursuant to these
Code sections effectuated a free and clear conveyance of
Licensees trademark rights to LFAC, such that the
dictates of § 365(n) no longer come into play. The Court
disagrees and rules that [HN9] the interests held by
Licensees were not extinguished by the sale because in
the absence of consent, a sale under § 363(f) does not
trump the rights granted to Licensees by § 365(n).

(A) Consent

LFAC argues that Licensees impliedly consented to
the vitiation of their § 365(n) rights by failing to object to
the Sale Motion. The Court disagrees. LFAC relies on a
line of cases which set forth the notion that failure to
object equates to consent for purposes of § 363(f).
However, integral to the decision in each of those cases
was the fact that the non-objecting parties were provided
with adequate [*18] notice. FutureSource, LLC v.
Reuters, 312 F.3d 281, 285 (7th Cir. 2002) ("[L]ack of
objection (provided of course thereis notice) counts as
consent."); In re Tabone, Inc., 175 B.R. 855, 858 (Bankr.
D.N.J. 1994) ("The Notice of Private Sale issued by the
trustee clearly states that the sale was to be free and clear
of al liens"); In re Elliot, 94 B.R. 343, 345 (E.D. Pa.
1988) ("Citicorp consented to the sale by failing to make
any timely objection after receiving notice of the sale.")
(emphasis added). By contrast, and for the reasons below,
the Court finds that Licensees were not provided with
adequate notice that their rights were at risk of being
stripped away as a consequence of the sale.

At the outset, the Court notes that a party in interest
must first traverse a labyrinth of cross-referenced
definitions and a complicated network of corresponding
paragraphs with annexed schedules in order to discern
exactly what has been offered for sale in this matter. As
noted by BSL's counsal:

Annexed to the Debtors motion for the

approval of the APA is acopy of the APA
itself, annexed thereto as "Exhibit A." In
the motion itself the Debtor refers, at
paragraph 13, to the "Purchased Assets,"
which, in turn, refers to section 2.1 of the
APA for its definition. The term and
paragraph itself then refer to those items
as more particularly described in schedule
21 of the "Seller Disclosure [*19]
Schedule" The purchased assets again
refer to a term defined in the purchase
agreement at paragraph 2.1 caled the
"Purchased Intellectual Property." The
excluded assets defined in subparagraph
(c) of paragraph 13 of the motion for
approval of the sale list a number of items
including "Excluded Contracts' and "any
Assumed Contract that requires the
consent of athird-party to be assumed and
assigned hereunder as to which, by the
Closing Date, such consent has not been
obtained...." All capitalized terms are
defined in the APA.

On page 8 of the APA, the Debtors
and LFAC define the "Purchased Assets.”
These include "al Assumed Contracts'
and, at subparagraph (n) of paragraph 2.1,
they provide for the "Purchased
Intellectual Property.”  The term
"Purchased Intellectual Property” is, in
turn, defined on page 6 of the APA, as
among other things, "al of the following
intellectual property owned by Sellers: the
recipes used in the business or otherwise
listed on section 1.1(d) of the Seller
Disclosure Schedule. . . the Trademarks
listed on section 5.7(a) of the Seller
Disclosure  Schedule”. The "Seller
Disclosure Schedule' is defined as "the
disclosure schedule delivered by Sellers to
Purchaser not later than five (5) [*20]
business days following the date hereof."
The term "Assumed Contracts' is, in turn,
defined on page 2 of the APA as those
contracts that are set forth in section 2.1
(a) of the Seller Disclosure Schedule and
"have not been rejected (or are the subject
of a notice of reection or a pending
rejection motion) by Sellers or designated
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as Excluded Contracts pursuant to section
2.6(b)."

Paragraph 2.2 of the APA, on page 9
thereof, refers to Excluded Assets as
including a subparagraph (f) "al
Excluded Contracts®. That term, in turn, is
defined at page 3 of the APA, "'Excluded
Contracts' means the Contracts set forth on
Section 1.1(a) of the Seller Disclosure
Schedule. . . ." Asfurther discussed below,
the Seller Disclosure Schedule, placed
before the Court by LFAC for the first
time with its moving papers, specifically
lists the subject license agreements as
among the "Excluded Contracts."

Docket No. 282, Response of B, p. 3-4. This Court
must admit, candidly, that it has difficulty following the
definitional maze put in place under the APA. Not only is
it unclear as to what was being sold, there is no clear
discussion as to what rights were purported to be taken
away as a result of the sale. Thus, Licensees had no
apparent reason [*21] to believe that an objection would
be necessary in order to retain their rights under §
365(n).5 Indeed, the inclusion of the specific License
Agreements on the Seller Disclosure Schedule as
"Excluded Assets’ only adds to the confusion facing
Licensees attempting to discern their rights and suggests
to a reasonable person that their interests will be
unaffected by the Sale Motion.

5 For lack of notice, Licensees also missed the
opportunity to request adequate protection
pursuant to § 363(e).

In In re Lower Bucks Hospital, 571 F. App'x 139 (3d
Cir. 2014), the Third Circuit excised a third party release
from a Chapter 11 plan on the basis that it was not
adequately disclosed to the affected parties. The Third
Circuit stated:

[T]he reference to the Release in the
disclosure statement was contained in a
single paragraph in a 62-page
document. No use was made of
underlined, italicized or boldfaced text
to emphasize the Release or to
distinguish it from the more typical
releases between the parties to the

settlement.

The reference in the proposed plan
of reorganization was even less direct
and similarly obscured by myriad other
information disclosed. The Release was
also omitted from numerous sections of
the disclosure statement where it was
arguably relevant, including: (1) [*22]
Summary of Key Terms of the Plan; (2)
Summary of Distributions Under the Plan;
(3) The Bond Trustee Litigation; (4)
Treatment of Claims Against the Debtors;
and (5 Conditions Precedent to
Confirmation of the Plan and the
Occurrence of the Effective Date. As
Judge Frank explained, "[i]n both
presentation and  placement, the
documents sent to the Bondholders did not
differentiate the Third[-]Party Release
from any of the other information
provided, and no effort was made to
bring the existence of the Third-Party
Release to the eyes and attention of the
Bondholders." Far from an abuse of
discretion, the record in this case amply
supports Judge Frank's conclusion about
the inadequacy of disclosure.

In re Lower Bucks Hosp., 571 F. App'x at 143 (emphasis
added) (citations omitted). In the case at hand, the Court
is cognizant of what is missing from Debtors pleadings.
Nowhere in Debtors Sae Motion or supporting
submissions did Debtors state anything about the
treatment of the Licensees in particular, or the effect that
the sale would have on their rights. The APA also lacked
any lucid and specific language that would place
Licensees on notice that their rights were to be vitiated
upon the execution of the contemplated sale.6 Granted,
[*23] the Proposed Order, attached as part of Debtors
moving papers, addressed that the sale was to be clear of
licensees' rights. Embedded in the Proposed Order was
the following language:
Except to the extent otherwise provided

for in the [APA], title and interest in and

to the Purchased Assets shall pass to the

Purchaser at Closing free and clear of all

liens (as that term is defined in section

101(37) of the Bankruptcy Code), claims

(including, but not limited to, any "claim"
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as defined in Section 101(5) of the
Bankruptcy = Code), interests, and
encumbrances, including, but not limited
to, any lien (statutory or otherwise),
hypothecation, encumbrance, liability,
security interest, interest, mortgage,
pledge, restriction, charge, instrument,
license, preference, priority, security
agreement, easement, covenant,
reclamation claim, pledge, hypothecation,
cause of action, suit, contract, right of first
refusal, offset, recoupment, right of
recovery, covenant, encroachment, option,
right of recovery, alter-ego claim,
environmental claim, successor liability
claim, tax (including foreign, federal, state
and local tax), Governmental Order, of
any kind or nature (including (a) any
conditional sale or other title retention
agreement and any lease having
substantially [*24] the same effect as any
of the foregoing, (b) any assignment or
deposit arrangement in the nature of a
security device, (¢) any claim based on
any theory that the Purchaser is a
successor, transferee or continuation of
any of the Debtors, or (d) any leasehold
interest, license or other right, in favor
of athird party or the Debtors, to use any
portion of the Purchased Assets), whether
secured or unsecured, choate or inchoate,
filed or unfiled, scheduled or unscheduled,
noticed or wunnoticed, recorded or
unrecorded, contingent or non-contingent,

perfected or unperfected, alowed or
disalowed, liquidated or unliquidated,
matured or unmatured, disputed or

undisputed, material or non-material,
known or unknown . . . pursuant to Section
363(f) of the Bankruptcy Code, with al
such Liens and Claims upon the Purchased
Assets to be unconditionally released,
discharged and terminated”

Docket No. 22, Proposed Order, p. 10 (emphasis added).
However, the reference to the third party licenses was a
mere ten words, buried within a single twenty-nine page
document, which itself was affixed to a CM/ECF filing
totaling one hundred twenty-nine pages. Debtors moving
papers collectively failed to direct attention specifically

to the proposition [*25] that the sale would strip
Licensees of their rights or to bring such consequence to
Licensees attention.” The Sale Motion did not identify
individual Licensees, reference § 365(n) rights, or reflect
that assumption/rejection of the License Agreements was
unnecessary as a result of the § 363 sale. Certainly, no
mention of these issues was brought before this Court at
the hearing on the Sale Motion.

6 Furthermore, the APA made many references
to a Seller Disclosure Schedule, which Debtors
failed to attach to the moving papers that were
filed on July 14, 2014.

7 The parties clearly understand how to fashion
such appropriate and unambiguous language
placing Licensees on notice as to elimination of
contractual rights. After the Sale Order was
entered, Debtors filed the Regection Mation,
wherein Debtors explicitly sought to regject the
License Agreements held with Licensees. While
the Rejection Motion was later withdrawn in part,
i.e., with respect to Licensees, Debtors origina
attempt to reject the License Agreements at issue
indicates a mutual belief that Licensees rights
were not extinguished as a result of the sae.
Indeed, other license agreements were rejected
after the sale. The Court is left to wonder [*26]
why the filing of the Rejection Motion even was
necessary if 88 363(b) and (f) do in fact trump §
365.

The Court posits that the content of the Sale Motion
was a calculated effort to camouflage the intent to treat
the License Agreements as vitiated without raising the
specter of 8 365(n) rights. Thus, it would be inequitable
for this Court to find that Licensees consented to the
termination of their rights. The Court is confident that
had Licensees not been deprived of adequate notice
regarding the extinguishment of their rights, they very
well would have objected in a timely fashion, and the
Court would have found that their rights under § 365(n)
were intact.

(B) Interplay of 11 U.S.C. 88 363 and 365

Since there has been little discussion on the interplay
between 8§ 363 and § 365(n), the Court is guided by cases
that have interpreted the relationship between § 363 and 8§
365(h), as there are notable similarities between 88§
365(n) and 365(h).8 The Court holds that [HN10] in the
absence of consent, nothing in 8§ 363(f) trumps,
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supersedes, or otherwise overrides the rights granted to
Licensees under § 365(n). This conclusion is based on
two factors: the principle of statutory construction that
the specific governs the general; and the legidative
history of § 365.

8 "Subsections (h) and (n) of § 365 apply to very
different Situations, [*27] but are somewhat
similar in their approach to treating rejected
lessees and licensees. . . . Thus, cases interpreting
§ 365(h) are helpful, if not persuasive, in
addressing situations such as this one." In re
Dynamic Tooling Sys., Inc., 349 B.R. 847, 855-56
(Bankr. D. Kan. 2006). Under § 365(h), the lessee
to a rejected real property lease may either treat
the regjection as a lease termination and sue for
monetary damages, or remain in possession for
the balance of the lease and continue to make rent
payments.

[HN11] It is well established that the appropriate
way to construe a statute is to conclude that the specific
governs over the general.

An accepted principle of statutory
construction is that the specific prevails
over the general. See Matter of Nobelman,
968 F.2d 483, 488 (5th Cir. 1992), aff'd,
508 U.S. 324, 113 SCt. 2106, 124 L.Ed.2d
228 (1993) ("General language of a statute
does not prevail over matters specifically
dealt with in another part of the same
enactment"); In re Pacific Far East Line,
Inc., 644 F.2d 1290, 1293 (9th Cir. 1981).
"When there is potential for conflict,
specific provisions should prevail over the
more general.” Inre Nadler, 122 B.R. 162,
166 (Bankr. D. Mass. 1990) (citing Jett v.
Dallas Independent School Dist., 491 U.S
701, 109 SCt. 2702, 105 L.Ed.2d 598
(1989)).

In re Churchill Properties I11, Ltd. P'ship, 197 B.R. 283,
288 (Bankr. N.D. Ill. 1996). In Churchill, the court
recognized that [HN12] § 365(h) is specific, asit grants a
particular set of clearly stated rights to lessees of regjected
leases. That is, Congress specifically gave lessees the
option to remain in possession after a lease regjection. If
the court were to allow a § 363(f) sale free and clear of
the [*28] lessee'sinterest, "the application of [ § 365(h)]

as it relates to non-debtor lessees would be nugatory.” In
re Churchill Properties, 197 B.R at 288. Indeed, "it
would make little sense to permit a general provision,
such as [ §] 363(f), to override [ § 365's] purpose. The
Codeis not intended to be read in avacuum." Id.

[HN213] Like § 365(h), subsection (n) is specific in
granting certain rights to licensees of rejected intellectual
property licenses. The specific language in § 365(n)
should not be overcome by the broad text of § 363(f).
Accordingly, the general provision of § 363(f) does not
wipe away the rights granted to Licensees by § 365(n).
"[T]he recognition of Section 365 is more compelling and
should rule the day." In re Churchill Properties, 197 B.R.
at 287.

Moreover, [HN14] the legidlative history of § 365(h)
evinces that Congress had the desire to protect the rights
of tenants.

A 1978 Senate Report remarked that
under the terms of § 365(h), "the tenant
will not be deprived of his estate for the
term for which he bargained.” S. Rep. No.
95-989, at 60 (1978). . . . The Section-
by-Section Analysis of the 1994
amendments to the Bankruptcy Code
further reflect a Congressional desire to
protect the rights of those who are lessees
of debtors:

This section clarifies
section 365 of the
Bankruptcy @ Code to
mandate that |essees cannot
have their rights stripped
away if a debtor rejects its
obligation as a lessor in

bankruptcy. [*29] This
section expressly provides
guidance in the

interpretation of the term
"possession” in the context
of the statute. The term has
been interpreted by some
courts in recent cases to be
only a right of possession
(citations omitted). This
section will enable the
lessee to retain its rights
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that appurtenant to its
leasehold. These rights
include the amount and
timing of payment of rent
or other amounts payable
by the lessee, the right to

use, POSSess, quiet
enjoyment, sublet and
assign.

In re Zota Petroleums, LLC, 482 B.R. 154, 161-62
(Bankr. E.D. Va. 2012) (citations omitted). The court in
In re Haskell L.P., 321 B.R. 1 (Bankr. D. Mass. 2005)
also noted the legidative history to § 365(h), and denied
the debtor's motion to sell real property free and clear of a
leasehold interest under § 363(f) because such a sae
would permit the debtor to achieve under § 363 what it
was proscribed from achieving under § 365(h), namely,
stripping the lessee of its rights to possession. Thisline of
reasoning fits sguarely with Congressiona intent, and
with the principle of statutory construction that the
specific governs over the general .9

9 SeealsoInreTaylor, 198 B.R. 142 (Bankr. D.
SC. 1996); In re Samaritan Alliance, LLC, 2007
Bankr. LEXIS 3896, 2007 WL 4162918 (Bankr.
E.D. Ky. Nov. 21, 2007); and In re LHD Realty
Corp., 20 B.R. 717 (Bankr. SD. Ind. 1982).

In arguing that the § 363 sale cut off Licensees
rights, LFAC relies on Precision Indus., Inc. v. Qualitech
Seel BQ, LLC, 327 F.3d 537 (7th Cir. 2003), wherein
the Seventh Circuit held that a sale under § 363(f)
stripped a lessee of its rights to possession under §
365(h). The Seventh Circuit [*30] reasoned: (1) the text
of those sections of the Code does not suggest that one
supersedes the other; (2) the language of § 365(h) is
limited in scope since it only references rejection and
does not mention anything about the sale of property of
the estate; and (3) § 363 itself provides protection in the
form of adequate protection to those who may be
negatively affected by a sde. Id. at 547-48. For the
aforementioned reasons, this Court is not persuaded by
the reasoning set forth in Qualitech.10

10 "The rationale behind cases prohibiting the
extinguishment of a sublessee's § 365(h) rights
through a 8 363 sale has been based in part upon

the statutory construction principle that the more
specific provision should prevail over the general.
... Cases disapproving the § 363 sale of leases to
extinguish § 365(h) rights also rely upon the
legislative history of § 365(h) . . . ." In re Zota
Petroleums, LLC, 482 B.R. at 161.

LFAC aso relies on Compak Companies, LLC v.
Johnson, 415 B.R. 334, 342-43 (N.D. Ill. 2009), where
the court stated, "[a]s we interpret Qualitech, § 365(n)
would not prevent the trustee or the debtor-in-possession
from extinguishing a license in a sae of intellectua
property free and clear of interests provided one of §
363(f)'s conditions was satisfied." However, the court in
Compak noted that the sale may not have been
permissible without the express or implied [*31] consent
of the licensee. Id. at 343. "It is true that the Bankruptcy
Code limits the conditions under which an interest can be
extinguished by a bankruptcy sale, but one of those
conditions is the consent of the interest holder, and lack
of objection (provided of course there is notice) counts as
consent." Compak Companies, LLC, 415 B.R. at 343,
quoting FutureSource, LLC v. Reuters, 312 F.3d 281, 285
(7th Cir. 2002). As established above, Licensees did not
consent to the sale, neither expressly nor impliedly. Thus,
Licensees' rights under § 365(n) shall remain in place.

(111) Debtors are the only party entitled to the collection
of royalties generated as a result of Licensees use of
licensed intellectual property.

There is no question that Debtors' trademark, among
other intellectual property, was sold to LFAC. However,
explicitly excluded from the sale were the License
Agreements between Debtors and Licensees, and the
contract between Debtors and BSL. Docket No. 268,
Asset Purchase Agreement and Sdller Disclosure
Schedule 1.1(a). Since the License Agreements
themselves were not sold, and were neither assumed nor
assigned, LFAC did not receive any rights under the
agreements. Thus, while the trademarks and other
intellectual property themselves were sold to LFAC, the
rights as to the License Agreements [*32] remain with
Debtors. As such, post-closing royalties generated by
licenses would be due and owing to Debtors, not
LFAC.11 The Third Circuit's decision in In re CellNet
Data Sys., Inc., 327 F.3d 242 (3d Cir. 2003) dictates this
very result.

11  Moreover, BSL has no ongoing or future
rights under the Representation Agreement, which
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was simply an executory contract for services
with Debtors. Upon rejection, BSL is left with
only an unsecured claim. See Sunbeam Products,
Inc, 686 F.3d at 377 ("[W]hen a debtor does not
assume the contract before rejecting it, these
damages are treated as a pre-petition obligation,
which may be written down in common with
other debts of the same class."). While the Court
appreciates the extensive briefing and advocacy
undertaken by BSL, its standing in this matter is
highly questionable. BSL is not a party to any
License Agreement.

In In re CellNet, a debtor sold its intellectual
property to a buyer, but the licensing agreements debtors
held with third parties were explicitly excluded from the
sale. The debtor later rejected the licensing agreements
and the licensees elected to continue using the intellectual
property pursuant to 8 365(n). The Third Circuit held that
the debtor, not the buyer, was entitled to the royalties
generated under the license agreements. The court [*33]
noted, "[t]he plain language of § 365(n)(2)(B) indicates
that the renewed royalties are directly linked to the
rejected contract, not the intellectual property” and that
"the contract is the primary mechanism for determining
where the royalties flow." Id. at 251. Accordingly, since
LFAC did not purchase the License Agreements, the
post-closing royalties belong to Debtors. However, LFAC
did acquire "[a]ll accounts receivable related to the
[bJusiness." See Asset Purchase Agreement T 2.1(1).
Thus, unpaid pre-closing royalties would appear to fall
within this purchased asset category.

This of course leaves open the question as to what
happens to the License Agreements going forward. The

Court is aware that BSL has offered to purchase an
assignment of the rights under the agreements, yet the
Court wonders how it can do so since it cannot perform
the owners' obligations. LFAC owns the trademarks and
other intellectual properties. The same stumbling block
faces the Debtors. The Court surmises that only LFAC
actually can perform under the License Agreements, and
that rejection is necessary.

CONCLUSION

For the reasons stated above, LFAC's motion is
denied. Trademark Licensees can be protected by §
365(n), notwithstanding the omission of "trademarks"
[*34] from the Bankruptcy Code definition of
"intellectual property." Furthermore, the sadle under §
363(f) did not extinguish the rights afforded to Licensees
by § 365(n) because Licensees did not consent to the sale.
To the extent that Licensees rights under § 365(n) were
not vaporized by the sale, Licensees are entitled to elect
to continue using the intellectual property granted under
their respective License Agreements, for the duration of
their terms. Royalties generated as a result of this use are
payable to Debtors, because the agreements themselves
have not been assumed, assigned or rejected, and thus
continue to be Debtors' property.

/s Michael B. Kaplan
Honorable Michael B. Kaplan
United States Bankruptcy Judge

Dated: October 31, 2014
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